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FOREWORD

In accordance with our past practice, we print in this issue of the BULLETIN
the motion days of the district courts for the calendar year 1948.

We also print in this issue an article prepared by Mr. James E. Taylor re-
viewing the history of the Judicial Council in the first twenty years of its exist-
ence. It is the hope of the Council that readers of the article will be persuaded
to communicate with the Council concerning matters where improvement can
be made in any of the fields of its activities.



THE FIRST TWENTY YEARS

By JamEs E. TAYLOR

When an organization has existed for twenty years it is time to take inven-
tory, to find out what things have been accomplished, to credit those who helped
make the group function, and look forward into the future. So it is with the
Judicial Council created by chapter 187 of the Laws of 1927 appearing now as
1935 G. S. 20-2201. The council has been a part of the state government of
Kansas since 1927.

The duties of the council as set forth in 1935 G. S. 22-2203 are to survey and
study the judicial department of Kansas, the volume and condition of business
in the courts, the methods and rules of procedure; to receive and consider sug-
gestions concerning faults in the administration of justice, and remedial rules
and practice; to recommend methods of simplifying procedure, expediting the
transaction of judicial business and eliminating unnecessary delays therein, to
correct faults in the administration of justice; to submit from time to time
suggested changes in rules and methods of procedure as may be deemed bene-
ficial by the council. '

The purposes for which it was created are idealistic, and the bench and bar
should ever be attentive to matters of administration of justice which will
hasten and simplify administration of justice. The council has sought to keep
abreast of the times, and to tune the procedure of our courts to the tempo of
current science and arts.

The Kansas Judicial Council was conceived in the mind of Charles L. Hunt,
who was president of the Kansas State Bar Association in 1926. Mr. Hunt made
several addresses that year to lawyers’ meetings; and recommended in his
addresses the appointment of a committee to submit a bill to the legislature
for a Judicial Council in Kansas. A committee consisting of the following:
Austin M. Cowan and W. F. Lilleston, of Wichita; James A. Allen, of Chanute;
Justice John A. Dawson, of Hill City; and Judge J. C. Ruppenthal, of Russell,
were appointed. This committee drafted a bill which was submitted to and
adopted by the Kansas legislature.

It has been properly said that Charles L. Hunt was the father of the Kansas
Judicial Council. His interest in the organization has never faltered. There
were earlier organizations in other states, but the Kansas act was drafted to
meet the Kansas situation. The council has continued actively while some
earlier ones have ceased to function.

The council is composed of one justice of the supreme court, two district
judges from different districts, four resident lawyers having at least ten years’
experience, and the chairman of the judiciary committees of the house and
senate. One can readily note that this should enable one to get the viewpoint
of practically every type of person interested in the purposes for which estab-
lished. The justice of the supreme court speaks from his experience and knowl-
edge in the court of final appeal; the district judges from the trial of cases
sitting as a referee as it were between parties contesting for justice; the lawyers,
from actual participation in the practice of law. The chairman of the judiciary
committee of house and senate represent the constituency of the electors, who
have placed them in high position. They know the attitude of the electors
before whom all men in public life must submit their records.
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No inventory of any group can be complete without knowledge of the per-
sonnel which formed it. The membership and the activities of the council
apparently divide into two periods, first, from its inception to 1941; and second
the period of war years and peacetime reconversion.

The chairmanship has been held by the two supreme court justices, the
present Chief Justice, W. W. Harvey, served 1927 until July 1, 1941; and
Justice Walter G. Thiele has served since. Two men have served as secretary,
Hon. J. C. Ruppenthal, who first served under appointment as a district judge
from 1927 to 1931, and then as a lawyer member from 1931 to 1941. Randal C.
Harvey, of Topeka, has been a lawyer member and secretary since 1941. To
the chairman and the secretary go much credit for the work of the council; as
in any organization, the president and secretary are the unsung individuals
who make the organization click.

A summary of the membership showing the classification, personnel, loca-
tion and years served should give some interesting background, and hence are
listed by groups as appointed.

The justices of the supreme court have already been named; the district
judges and their home addresses: Hon. J. C. Ruppenthal, of Russell, 1927-
1931; Hon. Edward L. Fischer, of Kansas City, 1927-1943; Hon. Roscoe H.
Wilson, of Jetmore, 1931-1933; Hon. Ray H. Beals, of St. John, 1933-1938;
Hon. Edgar C. Bennett, of Marysville, 1938, to the present time; Hon. Grover
Pierpont, of Wichita, 1943-1944; Hon. C. A. Spencer, of Oakley, 1944, to the
present time. :

The chairmen of the judiciary committee of the house with their home
addresses: Arthur C. Scates, of Dodge City, 1927-1929; Walter Pleasant, of
Ottawa, 1929-1931; George Austin Brown, of Wichita, 1931-1933; Schuyler C.
Bloss, of Winfield, 1933-1935; O. P. May, of Atchison, 1935-1937; Harry W.

. Tischer, of Fort Scott, 1937-1939; George Templar, of Arkansas City, 1939-
1941; Paul R. Wunsch, of Kingman, 1941-1943; I. M. Platt, of Junction City,
1943-1945; Charles Vance, of Liberal, 1945-1947; Dale W. Bryant, of Wichita,
1947, to the present time. :

The chairmen of the committee on the judiciary of the state senate during
the same time and their home addresses: John W. Davis, of Greensburg, 1927-
1933; Hal E. Harlan, of Manhattan, 1933-1935; E. H. Rees, of Emporia, 1935-
1937; Kirke W. Dale, of Arkansas City, 1937-1941; Walter F. Jones, of Hutch-
inson, 1941-1945; John A. Etling, of Kinsley, 1945, to the present time.

The lawyer members have been the following during the period under dis-
cussion: Charles L. Hunt, of Concordia, 1927-1941; Chester Stevens, of Inde-
pendence, 1927-1941; Robert C. Foulston, of Wichita, 1927-1943; C. W. Burch,
of Salina, 1927-1931; J. C. Ruppenthal, of Russell, 1931-1941; George Templar,
of Arkansas City, 1943-1947; Samuel E. Bartlett, of Wichita, 1941, to the
present time; Randal C. Harvey, of Topeka, 1941, to the present time; James
E. Taylor, of Sharon Springs, 1941, to the present time; Robert H. Cobean, of
Wellington, 1947, to the present time.

An examination of the home towns of these men disclose that they come
from border to border; from small county seats to metropolitan centers. A
‘total of 34 men have served on the council, coming from 28 counties. The
members have represented experience in varying lines of legal endeavor; they
‘have represented divergent views. This was well, because good laws can come
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only from closely divided men who believe in freedom of thought and liberty,
and from giving to each his own opinion so long as they differ honestly and
will seek conscientiously to consider opposing views.

We now turn to the accomplishments of the council. No attempt will be
made to set forth a bibliography of sources except to say that the bulletins and
reports were used extensively to obtain the information. No attempt will be
made to discuss the many statistical facts and tables compiled by the council.

One frequently forgets that the common acceptable court practice of today
may once have been a problem. The first problem the council faced was speed-
ing up court procedures. Suggested rules were submitted to the supreme court
after careful study and review of statistics gathered. The supreme court in
July, 1929, promulgated the proposed rules for procedure in district court in-
cluding the motion days to take effect.on September 1, 1929.

These rules hastened the hearing of motions and demurrers, requlred ]oumal
entries to be submitted promptly ;' did away with delays and quickened adminis-
tration of justice; cleared up dockets, and have been found very satisfactory
by the bench and bar. Only a few changes have been made since then. As an
aid to the bench and bar, the council prints the motion days as a regular part
of the December BuLLETIN.

One of the objects expressed in the act establishing the council has been the
collection of statistics of the work being done in the several courts. Through-
out the years, every type of statistics having to do with cases in Kansas courts
has been procured and tables have been compiled. These tables have been
published in the Burrerin. The forms and types of information sought have
varied as funds frequently limited the extent of the project.

The tables and statistics printed from time to time have given a clear pic-
ture of the time elapsing between the initiation of cases and final disposition;
the condition of the dockets in the several courts, as well as other valuable
information. The number of cases and extent of business is indicated to a
limited extent; transaction of business is expedited as judges do not wish to
have a record of large number of cases pending at the end of each year, or
which have been on the docket for several years, and the tables tend to force
to trial certain cases. The tables should not be considered as conclusive of the
amount of business done, because all lawyers are familiar with certain cases
which may take a week to try, and with others that can be disposed of in only
a matter of hours. Yet over a period of years a sound conclusion should be
reached as to the amount of business transacted, and the dispatch with Whlch
conducted.

The study by the council members resulted in change of certain appellate
practices, both civil and criminal, which resulted in a faster disposal of the
contested cases in the lower courts. The studies made of our supreme court
disclose that it disposes of cases with fast handling.

The statute creating the council required reports to be made to the governor
consisting of the work of the council, the facts ascertained, the condition of
business in the courts, conditions found to be defeating or deferring administra-
tion of justice, with recommendations concerning needed ‘changes in the or-
ganization of the judicial department, rules and methods of procedure, both
civil and criminal, and pertinent legislation. Annual reports were made to the
governor until December, 1932. Starting with April, 1933, the report was
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divided into a quarterly bulletin. This results in matters being submitted to
the public, and gives an opportunity for discussion and recommendations. Also
it enables many worth-while articles to be printed. A few times due to shortage
of funds the BuLiETIN has not been printed.

The council, through the BurLerin, has submitted its ideas, and has received
comment and articles from -the bench and bar of Kansas which have given
publicity to needed changes and suggestions. It must be remembered that the
council is not a judicial or legislative body; it can merely consider, procure
suggestions and submit the facts for consideration of the proper political body
having authority to make the matters effective.

The council has sought to keep well within the boundary of the statute
setting it up; it solicits suggestions and criticisms; but the council has studi-
ously refrained from making studies that properly belong to other bodies.

Several articles have appeared in the BuLLETIN which have become as text-
books to the practicing lawyer, such as the article by James W. Taylor on
Homesteads and the discussions on Eminent Domain, to name two.

Early in the Burierin we find discussion concerning the probate court and
its procedure, with discussions by Hon. Roscoe H. Wilson, and Samuel E.
Bartlett, as well as others.

Several years and many meetings were spent by the council in the study of
the probate courts of Kansas. At the September, 1937, meeting of the council
it appears to have been definitely determined that if progress was to be made,
it could be best reached by doing away with attempts to amend existing stat-
utes and to set up a code of substantive and procedural law. The bulletins
set forth these discussions and the proposals. The Northwest and Southwest
Bar Associations took an active part on the probate study, as is evidenced by
several meetings that were devoted exclusively to proposed changes. It is
unfortunate that the varying viewpoints were not conserved as part of the
bulletins, for study and consideration in decisions affecting the code.

Eventually a code was submitted which was adopted by the legislature and
became effective on July 1, 1939. The same was published as a bulletin with
suggestions for putting it into effect.

Then followed a period when complaints were lodged against the code;
when efforts were made to correct a few suggested or possible defects; and
interpretations by the supreme court were awaited. Time has cured many of
the objections lodged, and the application is becoming fairly uniform. Sub-
sequent bulletins, with changes by the legislature and with annotations to
supreme court decisions and to Bartlett’s Probate Law, have been published.
Comment received by the council would indicate that these publications have
proven helpful and useful.

Early the council considered making changes in pleading in divorce cases.
The result was the present statutory form of petition in divorce. If parties
wish to get the intimate details, provision is made for the furnishing of a bill
of particulars which is not a part of the record.

While the experience of the members as to criminal matters was limited in
comparison with its civil experience, yet the council studied some matters later
enacted into law. The pleading of an alibi, the Interstate Conference Com-
mittee crime proposals, interstate extradition of criminals, the fresh pursuit acts
for apprehension of fugitives, were among matters first considered in the
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council and later enacted by the legislature. Judge Wilson, while a member
of the council, made considerable study of a state police system, and spoke
before several bar associations. It seems to some that the state highway patrol
system can trace its existence to those studies. ‘ :

Many other matters have been studied, among them our jury system, per-
mission of judges to comment on the evidence of witnesses, submission of spe-
cial questions, and verdicts by less than unanimous verdicts. In fact informa-
tion has been gathered and published in the BurLLETiN seeking to show number
of hung jury trials; even some attempt was made to ascertain how they may
have been divided. When one thinks about a change in the jury system, one
is reminded that it has withstood the test of time, is an efficient method to
determine facts, but still the question remains: Can its province be limited so
that the administration of justice can be better secured? Is there any system
that will work better?

Judicial apportionment has been a proper subject for the council, at least
the legislature saw fit to dump the problem in its lap at one time. Judge J. C.
Ruppenthal wrote a very detailed article showing the history of judicial appor-
tionment in Kansas. Randal C. Harvey made some very interesting comment
on studies compiled. The difficulty with any judicial apportionment has been
personal and political pressure brought to bear, unwillingness to make changes,
misunderstanding of amount of work done, etc.

Perhaps a system can be devised by which judges can be freely and easily
transferred to exceptionally busy districts to keep all dockets up to the minute.
Administration of justice would indicate that litigants should get their matters
disposed of rapidly after full and complete hearings.

As stated previously, 1941 seems to mark the dividing point of council
activities; members who had been with the council since the beginning felt
they should step aside. They left a mark upon the history of Kansas adminis-
tration of justice of which they can be rightfully proud, and words are insuffi-
cient to pay proper respect to their untiring work and efforts.

1941 was another milepost in history of the United States with its entry into
World War II. It was the feeling of the members of the council that with the
vastness of the conflict, its length, the issues involved and the great stress
incident thereto, with many of our lawyers in service and others giving their
energy to peacetime pursuits, that suggestions should be held to a minimum.

However, during the war years a record was compiled which will prove in-
valuable in years to come, periodic listings were made and kept of all lawyers
who entered the service of their country. The lists set forth in the BuLLETIN
should prove of vast historical value.

During the transition period since 1941, matters of real-estate titles have
occupied serious attention of the council and of the Bar Association. Several
acts intended to clarify title questions were considered, laws contemplating
such changes were prepared, and discussed, but the legislature did not enact
any of them.

As the BuLLemiN is mailed not only to lawyers and judges, but to legislators,
newspaper editors and others, free of cost, the recommendations of the Com-
mittee on Uniform Title Requirements of the Kansas State Bar Association
have been printed as a part of the BuLLeTIN. It was the feeling of the council
that these would prove valuable to those interested in property law and should
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make a practical application of the purposes of the council. While the recom-
mendations do not have to do with the administration of justice in the courts,
they do tend to standardize requirements, and to do away with pure techni-
calities.

Another act for which the council is responsible, besides those discussed
herein, was the simultaneous death act as finally enacted in Kansas.

When any citizen hears mention of a subdivision of their government,
whether it be a bureau, commission or what, they being tax conscious because
of high income tax rates and ad valorem rates, ask what has been the cost?
During the twenty years that the council has functioned, the legislature has
appropriated $47,300 for the work of the council, an average cost of $2,365 a
year, to pay the expenses of the members, provide necessary clerical help and
to publish and pay cost of distribution of the BurLLETIN and further some of
the research work.

It is to be noticed that the members of the council serve without pay and
are reimbursed only their actual board, room and traveling expenses away
from home.

The 1945 session of the Kansas legislature appropriated for the ensuing
biennium $4,000 for research work. It is hoped with this to procure a research
man or specialist that can give consideration to pressing problems of adminis-
tration of justice. Here, however, we meet the same difficulty that confronts
private industry, finding someone who has the qualifications and time to serve
for what is available. Research will enable comparisons to be made as be-
tween different states of how the problem is being handled that is under con-
sideration.

To reflect on the past is useless unless we look to the future, and the chang-
ing tempo of our time. One hears discussions of county court procedure,
redistricting of judicial districts, qualification of judges in our several courts
and the selection of judges. This should remind us that from 1927 to 1937 the
council spent a lot of time on a model court system to replace article ITI of
our state constitution.

Reading of the BurieTiN in the above period discloses that perhaps all
agreed on the existence of one supreme court. But when one went to the
inferior courts a lot of divergence of opinion was encountered. Should there
be one court for each county combining probate, civil and criminal work or
should there be a complex system of jurisdictions, approximating the eight
courts original jurisdictions as now, plus the individuals, commissions, depart-
ments, bureaus, and bodies having quasi judicial power?

There is the matter of how judges should be selected, the term which they
should serve and their qualifications. The Legislative Council has these matters
under discussion. Perhaps the efforts of the two should be combined and the
proposals submitted to the public through the BuLLETIN.

Each reader should remind himself that government is organized and main-
tained for the purposes of beneficial use to our people as a whole; that to func-
tion properly it is necessary our judicial system must have a framework
adequate for that purpose; must be equipped with capable personnel, and must

" have a method of procedure which is sufficiently simple that it is easily under-
stood, and which will give litigants an opportunity -to be heard, and which
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does not permit unnecessary or unreasonable delay so that justice may be
promptly done.

It seems that after each war, criminal work of our courts increases. In this
field, consideration should be given to whether our judges could use a skilled
criminologist or psychologist to check the background and environment of the
suspect or convicted criminal, and recommend what punishment might be
proper and how to rehabilitate the individual. Perhaps there should be a
parole officer for all courts who could check the men paroled from misde-
meanors. Should our method of drafting indictments and informations and
complaints be amended?

Our civil code has been in operation almost unchanged since 1909. Dis-
cussions have been had as to whether the Federal Rules of Procedure and the
Code of Civil Procedure might not be compared, and written in conformity
to each. Among items of the Code that have been brought to attention has
been publication service of summons, service on minors, persons under dis-
ability, ete. :

Another matter that has been called to the attention of the council has
been the study of acts covering procedure before the several individuals, boards,
commissions and departments whose activities. are in nature quasi judicial;
also that appeal from such decisions should be uniform to some appellate
court, and whether it should be a trial de movo or on the record before the
tribunal below.

It can be noted that the money given to the council for research can be put
to a very useful purpose in seeking to ascertain facts covering administration of
justice as herein set forth.

The council admits that it met with many failures over the year; that
matters suggested as worthy of consideration failed of passage by the legisla-
ture. Perhaps the time was not proper; perhaps the proposal and what was
sought to be accomplished was not understood; perhaps improper foundation
for the matters had been laid; perhaps proper publicity was not had. The
public is the final judge of whether or not the council has been worth-while,
and whether it can continue to serve useful purposes. The council solicits the
suggestions of every person interested in the administration of justice, whether
it comes from a lawyer, a judge, or a layman; each has something to offer
that may help the cause. '

Attempt has been made to evaluate twenty years of the Kansas Judicial
Council ; its attainments, its failures, if such they can be called; and what re-
mains to be accomplished in the future. Always one must remember that the
council has power only to study, procure facts, and submit possible recom-
mendations; after that the problem rests in the hands of the rule-making power
of the courts, or in the enactments of the legislature.
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Please Help Us Keep Our Mailing List Up to Date

The Jupicia Councin BuLLemiN is published quarterly and mailed without
charge to lawyers, courts, public officials, newspapers and libraries, who are or
may be interested in our work. We are glad to add to our mailing list the
name of any person who is interested in receiving the BULLETIN regularly. We
will also send current numbers, in any reasonable quantity, to any person who
has a use for them, and will furnish back numbers so far as available, upon
request. However, in order to save unnecessary printing expenses, we are con-
stantly revising our mailing list, and are attempting to eliminate the names of
persons who have died or moved out of the state or who have changed their
addresses and are receiving the BuLLETIN at the new address.

Please advise promptly if you have changed your address, giving the old
address as well as the new. If you do not receive any current BULLETIN and
wish to remain on the mailing list, please notify us to that effect. If you are
receiving a BuLLETIN addressed to some person who has died or moved away,
please let us know and we will remove the name from the list. If you need
additional copies of this or any other issue, let us know and we will send them
if we have them.

Address all inquiries to: TuE Jupicisr CouwnciL, State Housg, TopEKaA, Kan.
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MEMBERS OF THE JUDICIAL COUNCIL

Warrer G. THieLE, Chavrman. (1941-).......... ... ....... Topeka
Justice of the Supreme Court.

Ranpan C. Harvey, Secretary. (1941-).......... R Topeka

EpGar C. BENNETT. (1938-) .. ..ot Marysville
Judge Twenty-first Judicial District.

SAMUEL E. BARTLETT. (1941-) ... ... Wichita

JAMES E. Tavror. (1941-) ... Sharon Springs

C. A.SpENCER. (1944-) .. . Oakley
Judge Twenty-third Judicial District.

JorN A, Etuing. (1945-) ... o Kinsley
Chairman Senate Judiciary Committee.

DAL M. BRYANT. (1947-) ... e Wichita
Chairman House Judiciary Committee.

ROBERT H. CoBEAN. (1947-) . .. i, Wellington

FORMER MEMBERS OF THE JUDICIAL COUNCIL

W. W. Harvey. (Chairman, 1927-1941) . .................... Ashland

J. C. RuppeNTHAL. (Secretary, 1927-1941).................. Russell
Epwarp L. Fiscuer. (1927-1943)............... ... ... .. Kansas City
Roserr C. Fourston. (1927-1943).......................... Wichita
Cuares L. Hunrt., (1927-1941) ... ..o Concordia
CHESTER STEVENS., (1927-1941)....... ... ... oL, Independence
JorN W. Davis. (1927-1933) .. ..., Greensburg
C. W. BurcH. (1927-1931) ..ottt Salina
ArtHUR C. Scates. (1927-1929)............. ... ..., Dodge City
Warrer Preasant.  (1929-1931)........................... Ottawa
Roscor H. WiLson. (1931-1933)..............c.coovi... Jetmore
GeorGE AUsSTIN BrowN. (1931-1933)....................... Wichita

Ray H. Beats. (1933-1938).......... .0ttt St. John

Har E. HARLAN.  (1933-1935) .. .o Manhattan
ScuuvLER C. Bross. (1933-1935).. ..., .. Winfield

E. H. Rees. (1935-1937)........ 0ot Emporia
O.P. May. (1935-1937) . ... Atchison
Kirkg W. DaLe. (1937-1941) ....... .. ..o ... Arkansas City
Harry W. Fiscuer. (1937-1939)........................... Fort Scott
GEeoRGE TEMPLAR.  (1939-1941—1943-1947) . .................. Arkansas City
PauL R. Wunscr. (1941-1943) ... ..o Kingman
Warrer F. Jones. (1941-1945) . ...... ... ... Hutchinson
GrovER PIERPONT. (1943-1944).........0.... .. ... cccouui... Wichita

I. M. Prarr. (1943-1945)............. e eaaean, Junction City

CHARLES VANCE. (1945-1947)...... ... Liberal
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